
Firstly,theCityofPrague—astheallegedprovideroftheaidinquestion—considersitappropriatetocommentonthecomplaintandsubsequentrequestforclarificationsubmittedbyTechnologiehlavníhoměstaPrahy,a.s.,registeredoffice:Dělnická213/12,companyID:25672541(hereinafter'THIVIP'),asregardsthetransportofCityofPraguepropertytotheabovementionedcompanies,onthebasisofacontractenteredintobyTHMPonbehalfoftheCityofPragueandBigBoardPrague,registeredoffice:Nastrži2097/63,14000Prague4—Krč,companyID:24226491.ThissectionofthetextisthereforeintendedasadefactoreplytotheEuropeanCommission'sQuestion2concerningtheconclusionofcontracts.Theabovementionedcontractwasenteredintofora'transitionalperiod',definedthereinas'thetimeperiodoverwhichtheCityofPragueintendstosubstantiallyrevisethecommercialandcontractualtermsoftheleasingofadvertisingspaceonpubliclightingfacilitiesownedbytheCityofPrague'.Thecontractualrelationshipwasshort-terminnature,runningfrom15July2019to31December2019.TheleaserelatedtoareasalreadyusedbyBigBoardPrague.TheprojectforleasingadvertisingspacewaspublishedontheofficialnoticeboardoftheMagistrateoftheCityofPragueunderref.noTMP-1999/2019from13to28February2019.AdvertisingspacewasleasedinaccordancewithResolutionNo1588ofPragueCityCouncilof27June2017layingdownrulesforplacingadvertisingspaceoncolumnsandmastsinpublicareasoftheCityofPrague.THMPenteredintothecontractinquestiononbehalfoftheCityofPragueonthebasisofthe'ContractforthecommercialuseofadvertisingspacewithinthepubliclightingsystemoftheCityofPrague',ref.no|NO/35/O4/002774/2017,of4May2018.ThecomplainantmakesalinkwithRegulationNo20/2020oftheCityofPragueof2December2020(hereinafter'thenewRegulation'),amendingRegulationNo26/2005oftheCityofPraguewitheffectfrom1October2021andbringinginabanonadvertisingoffpremisesatpubliclyaccessiblelocations—inlightoftheabove,however,theCityofPraguedoesnotfindthatthecontractenteredintoandtheentryintoforceofthenewRegulationtallyChronologically,thuseliminatingthesuspicionofunlawfulaidinthiscase.AstheCityofPragueisalsoaware,advertisingonselectedpubliclightingmastshasbeensubjecttopublictendersince1January2020.THMPhasbeenresponsibleforadministeringsuchleasesonbehalffortheCityofPragueforalongtime,inthecontextofoverallmanagementofthepubliclightingsystem.Therulesforpublictendersareavailableathttps://www.thmp.cz/jak-sizaridit/pronajem-reklamnich-ploch[inCzech].Asaresultofthepublictender,BigBoardPraguewasnotgrantedanyadvertisingspace(neitherwasJCDecauxs.r.o.).Anypre-existingcontractsstillinforceaftertheentryintoforceofthenewRegulationarealreadyattheexit-mechanismstage.ThosecontractswereenteredintoundertheaegísofthethenDepartmentofBusinessActivitiesoftheCityofPragueinaccordancewithResolutionNo1214ofPragueCityCouncilof16August2005,asamended,bywhichthePragueCityCouncilentrustedtheMagistrateoftheCityofPrague,inaseparatecapacityinaccordancewithSection68(2)(c)ofActNo131/2000ontheCityofPrague,asamended(hereinafter'theCityofPragueAct'),withselectedtaskswhichSection81(2)oftheCityofPragueActrequirestheMagistrateoftheCityofPraguetoperform.Thesetasksspecificallyincludeddrawingupandenteringinto,onbehalfoftheCityofPrague,contractsrelatingtothemanagementofthepropertyoftheCityofPrague,withexplicitreferencetoleaseagreements.lnviewoftheconsiderableperiodoftimehavingelapsedbetweenapplicationand



conclusionofsomeoftheleasecontractsinquestion,itshouldalsobenotedthatthedocumentationrelatingtotheconclusionofcertainrelevantcontractshasalreadybeendestroyedinaccordanceinaccordancewithActNo499/2004onarchivinganddocumentfilingandamendingcertainacts,asamended.AfterpublicationoftheprojectontheofficialnoticeboardoftheCityofPrague,certainamendmentstothecontractsinquestionwereadopted,inaccordancewiththeCityofPragueActandonthebasisoftherelevantresolutionsapprovedbyPragueCityCouncil.TheCityofPragueisnotawareofanysuchcontracthavingbeenenteredintoaftertheentryintoforceofthenewRegulation.ItisthereforeclearfromtheseobservationswhytheCityofPraguerejectstheaccusationthatitactivelyfavourscertainspecificentitiesbytransferringCityofPraguepropertyincombinationwiththenewRegulation.TheCityofPraguealsoconsidersitappropriatetorefutetheclaimthatcertainoperatorscouldbeplacedatanadvantageasaresultofthenewRegulationallegedlyplacingcertainothersatadisadvantage.IntheviewoftheCityofPrague,thecrucialpointisWhetheragivenregulationoranyotherCityofPragueact—incombinationwiththeamendedRegulation—createssomesortofimaginaryimpermeablebarrierandpreventsagivengroupofcompetitorsfromenteringandparticipatingintheadvertisingmarket,therebyplacingonesupposedgroupofcompetitorsatanadvantageoveranothergrouporexcludingonegroupfromcompetition.TheCityofPragueconsidersthatthatisnotthecase.A||potentialcompetitorsintheoutdooradvertisingmarketenjoyalevelplayingfieldundertheRegulationinquestion(andalsounderthePragueBuildingRegulations,whichcoveradvertisingbymeansofothercommunicationmedia).NobodyisinanywayexcludedundertheConstructionActfromthepossibilityofusingequipmenttodisseminateadvertising(providedthattheymeettheconditionsIaiddownthereinandinthePragueBuildingRegulations).Similarly,theRegulationprohibitsanybodyfromdisseminatingadvertisingbymeansofhoardingswithinagiventerritory.Therearegeneralcriteriaappliedequallytoallcompetitors,withnoscopeforarbitraryactiononthepartoftheCityofPrague—theCityofPragueconsidersthistobeanessentialfactofthecase.JudgmentPl.ÚS56/101oftheConstitutionalCourtstatesthatanyregulationshouldbeneutralandnon-díscriminatoryvis-á-vísthespecificpersonstoWhomitapplies.A||competitorsWishingtooperateontheoutdooradvertisingmarkethavethesameopportunitytodoso,providedtheymeettheconditionsIaiddownintheBuildingRegulations(andnon-negotiableelementsofdiscriminationagainstparticularoperators).lnsummary,theCityofthePragueconsidersthatneitherthenewRegulation(whichbasicallyextendstheterritorialscopeoftheRegulationinforceforover15yearstocovertheCityofPrague)northetransferofCityofPraguepropertyforuse—aloneorincombination—confersanyadvantageoncertainentitiesordisadvantagesonothers.TheCityofPrague'sanswertotheEuropeanCommission'sQuestion2istherefore'no'.ExtendingtheterritorialscopeoftheRegulationrestrictingthedisseminationofadvertisinginpublicareastootherareasoftheCityofPrague(whichis,asindicatedabove,theessenceoftheamendment)doesnotentailatransferofStateresources.TheonlypossibleburdenontheStatebudgetorpotentiallossofrevenueresidesinthefactthatthosewhousedtomakeaprofitfromplacingadvertisementsinplaces1ThisJudgmentconcernsanapplicationforannulmentoftheOrderofgeneralapplicationNo1/2010oftheCityofFrantiškovyLázněonsafeguardinglocalpublicorderissuesinthefieldoflimitinggambling.



whereitisnolongerpossibleasaresultoftheamendmentmaypostworseeconomicresultsandthuspaylessincometax.Itis,however,clearfromthecontentofthecomplaint(point1,i.e.thepartrelatingtothecharacteristicsoftheallegedStateaid)thatthecomplainantdoesindeedrefertothebudgetoftheCityofPrague.Thesamereplycanbegiveninthiscase,too.lnexchangeforthecultivationofpublicspaces,theCityofPraguegenerallywaivespartofitsincomeinthesensedescribedabove,intheformofashareofincometaxrevenue.However,such'Iosses'donotconstituteanadvantageforotheroperatorsinthesenseofStateaidanddistortionofcompetition,asthebanondisseminatingcertaintypesofadvertisingIaiddownintheRegulation,asstatedabove,affectsalloperatorsequally.


